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Complaints Acceptance Policy
How the policy is applied - guidance for solicitors
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What is the complaints acceptance policy?

This policy replaces the 1999 excluded matters policy published by the Law Society.
The Complaints Acceptance Policy, sets out the circumstances where we may accept or decline to investigate a complaint of inadequate professional service. It also confirms that LCS retains a discretion to consider complaints that may fall within the scope of the policy.

The current policy applies to all complaints received by LCS on or after 1 May 2008. 

Complaints not raised through the firm’s complaints procedure (Rule 2)

In most cases we would expect the customer to have allowed you an opportunity to resolve their complaint. If this has not happened we will not usually investigate the complaint.

We may still need to make some enquiries with both you and the customer to see whether the complaint has been raised with your firm. If it has not we may still seek to informally help the customer raise their concerns, for example by copying the complaint to you. 
You should note that Rule 2 of the Solicitors Code of Conduct 2007 imposes an obligation upon firms to operate a complaints acceptance procedure. However, it does not give you the right to consider the complaint before we become involved. 

There may be circumstances where it would be appropriate for us to investigate the complaint even where it has not yet been referred to you. For example:
(i) where the customer is particularly vulnerable and to refer them back to the firm would cause them increased distress;
(ii) where the firm has closed down;

(iii) where the issues the customer is raising need to be considered immediately by us.
This is not an exhaustive list but gives an indication of the types of matter where we might exercise our discretion.

Complaints by lending institutions

Where a lender complains that a solicitor they have instructed has failed to hand over deeds or papers we will not consider the complaint in the first instance. The reason for this is to prevent our resources from being used as a deed collection agency.

If the lender has taken successful legal action to recover the papers then we can consider the issues they are raising. 

Some complaints from lenders about a failure to provide deeds or papers will involve additional issues of complaint. In these circumstances we will advise the lender that we are not considering the complaint about the papers, unless they have taken successful legal action. However, we will consider any other issues of poor service that they are raising.

Complaints made by a solicitor or their firm

We often receive complaints from solicitors who are raising issues on behalf of their client about the client’s former solicitor. As with any complaint we receive on behalf of a customer we have to be satisfied that it is being made with the customer’s authority.

In such situations we may request evidence that the customer has instructed the solicitor to make the complaint. This would usually be a letter of authority, although we will consider other relevant evidence. In the absence of any evidence we may decline to investigate the complaint.

Where we do investigate the complaint we would not usually award the customer compensation to cover the solicitor’s fees in complaining. Our processes are open and accessible and a solicitor is not needed in order to raise a complaint. 
Complaints made outside of our time limits

We operate a time limit for referring complaints to us. Customers need to refer their complaints to us within six months of

(i)
the end of their retainer with the solicitor or firm; or

(ii) becoming aware of the issues that have given rise to the complaint

whichever date is the latest.

There are certain complaints that we will consider outside of these time frames, even if there is no justification for the delay in referring to us. These are:

(i) where the complaint raises issues in the public interest – for example, issues raised in industrial hearing loss complaints;

(ii) where the complaint raises issues of unusual sensitivity or importance- this might include where the issues raised are particularly novel or unusual and a determination by us is required to provide future clarity;

(iii) where the complaint is made by, on behalf of a person in a position of weakness or vulnerability- for example children, people with a chronic or serious illness or people without legal capacity; 

(iv) if the customer can show good cause for any delay in making a complaint – for example ill health, bereavement or other special circumstances (see below for further guidance). 
We will also consider all complaints where unlawful discrimination is alleged and all complaints where dishonesty is alleged. 
We have a discretion to consider other complaints outside of the time limits. When applying this part of the policy we will take into account all circumstances that may have delayed the referral of the complaint to us. We will also consider whether the reasons justify the extent of any delay.

The following may be examples of justifiable reasons for a delay in referring a complaint to us:

(i) the solicitor delayed in dealing with the complaint;

(ii) the solicitor’s investigation took a prolonged period of time due to the complexity or nature of the complaints;

(iii) the solicitor failed to advise the customer that they could contact the LCS if they were unhappy with the response to the complaint;

(iv) the customer has been suffering from a period of extended illness;

(v) the customer had been pursuing an alternative legal remedy against the firm;

(vi) the customer had incorrectly referred their complaint to an alternative body (such as the Legal Services Ombudsman, the Office of Fair Trading or the Financial Ombudsman Service).

This is not an exhaustive list but provides examples of where a delay may be justified.

We may require the customer to provide us with evidence to support the reasons for a delay in bringing the complaint to us. However, due to the sensitive nature of some of the reasons, such as ill health, requesting evidence may cause the customer further upset. In such situations we will consider the complaint if we are reasonably satisfied that there was a justified delay in complaining to us.
We may need to carry out some enquiries to establish whether a complaint has been made within our time limit or whether we should exercise our discretion to consider the complaint outside this time frame. 

Where there is a doubt as to whether the complaint has been made within the six month period, will usually investigate the complaint unless it would be unfair or unreasonable to do so.
Complaints where an alternative legal remedy exists

In some circumstances we may not provide a customer with the remedy that their problem needs. Indeed there may be some circumstances where us considering it could cause difficulties for the customer in pursing an alternative remedy. In such circumstances we will consider whether it is appropriate to investigate the complaint at that stage. We will refuse to investigate for this reason only in very limited circumstances. 

Situations where we are most likely to apply this part of the policy are:

(i) where an immediate investigation would prejudice a customer’s legal position; or

(ii) where we would require a finding of fact or law in order to determine whether there was poor service.

The existence of an alternative remedy is not, in itself, a bar to an investigation by us. In many complaints of poor service the customer may also have a potential claim for professional negligence. Whilst the issues of poor service and negligence are often very similar, our jurisdiction is distinct and separate from that of the courts. We can therefore usually proceed to investigate poor service without adversely affecting any related legal proceedings.

Limitation period

As our jurisdiction is separate from that of the courts the legal limitation period does not apply to complaints made to us. 

Whilst we do not generally consider that is reasonable for a customer to raise complaints about issues that happened many years ago we do recognise that in some cases a customer will have only just discovered a problem that could give rise to a complaint. For this reason we do not rule out investigating a complaint that has been raised many years after the service provided.

We will consider whether the passage of time has caused evidential and practical difficulties in investigating the complaint. We will initially establish whether sufficient evidence exists for us to carry out a fair and thorough investigation. 

Where there is a lack of evidence we will consider whether our investigation can proceed. There may be some issues that we can still reasonably form a view on and will only decline to investigate those issues where insufficient evidence exists.

General Issues

So long as a complaint falls within our jurisdiction we can investigate it. We will consider all such complaints unless there is a reason not to. The intention of the policy is not to limit the number of complaints that we have to address. Instead it sets out those matters that, in the public interest and as a matter of policy, are not usually appropriate for us to consider.

We will always accept complaints that include allegations of unlawful discrimination or dishonesty. Such matters will be investigated to consider whether there is evidence of poor service. We will also consider whether a referral to the Solicitors Regulation Authority (SRA) is required to consider any possible regulatory issues.

Where we apply this policy to a complaint we will provide a clear explanation for our reasons in doing so.
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